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R.5.B.C. 1996, C. 241

AN
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Petitioner

And

HER MAJESTY THE QUEEN IN RIGHT OF
THE PROVINCE OF BRITISH COLUMBIA

Respondeni(s)
APPLICATION RESPONSE

Application response of: Ian Robb Forgie (the "application respondent(s)"

THIS IS A RESPONSE TO the notice of application of Attorney General of British
Cofumbia filed 2103/2012.



Part 1: ORDERS CONSENTED TO

The application respondent(s) consent(s) to the granting of the orders set out in the
following paragraphs of Part 1 of the notice of application on the following terms:

Mone:
Part 2: ORDERS OPPOSED

The application respondent(s) oppose(s) the granting of the all orders set out
in paragraphs 1.(a.b.c.d).2.3. of Part 1 of the notice of application.

Part 3: ORDERS ON WHICH NO POSITION IS TAKEN

The application respondent(s) take(s) no position on the granting of the orders set
out in paragraphs 1. (a.b.c.d.)2.3. of Part 1 of the notice of application.

The application respondent humbly prays that Law and Order not be misconsirued
by Actors’ acting real or imaginary disseminating the message being relayed
without befit of the exchange real dialogue. It is Fitting, Right, Just, and Proper, to
be Held to a Higher Standard: for it 1s written that Man is commanded to bear the
full burden of Truth by his Creator. Free [something that is free does not cost
anything] Dom [Latin: to God, the best, the Greatest]

Part 4: FACTUAL BASIS

Belief as to consent, the NOTICE OF MATERIAL TO BE
RELIED ON is the presumption of a PERSON RECEIVING
THIS NOTICE OF APPLICATION is unspeakable:

Criminal Code of Canada section 265,

(4) Where an accused alleges that he believed that the complainant
consented to the conduct that is the subject-matter of the charge, a
qudge, if satisfied that there is sufficient evidence and that, if believed
by the jury, the evidence would constitute a defence, shall instruct the
jury, when reviewing all the evidence relating to the determination of
the honesty of the accused's belief, to consider the presence or absence
of reasonable grounds for that belief. RS, 1985, ¢ €46, 5 267



Part 5: LEGAL BASIS

The petitioner relies on the following authorities:

1. Supreme Court Civil Rules, B.C. Reg 168/2009. Rule 9-5 and Rule 20-5.

2. Judicial Review Procedures Act R.S. B.C. 1996 ¢ 241, s, 1. ["JRPA"]

3. The inherent jurisdiction of the Superior Court of British Columbia

4, Common Law Authorities

(a). B.C. Milk Marketing Board v. Aquilini [*B.C. Milk Marketing Board']

(b). Canreal Management Corporation v. Mercedes-Benz Canada Inc., 2010 BCSC
642 [“ Canreal Management Corporation’]

(¢). Contour Optik Inc. v. Viva Canada Inc., 2005 FC 724 [ Contour Optik Inc’]
(d). Covelli v. Sears Canada Inc., 2011 ONSC 1850 [ Covellf’]

(e). Dawud v. Dawud [*Dawud’]

(£, Dlilf-!lf:lf} Energy Services Ltd. v. Wenzel, 2005 ABCA 185 [“Dreco Energy Services
Lid ©

(2). Dreco Energy Services Ltd. v. Wenzel, 2006 ABQB 356 [“Dreco Energy Services
Lid?”]

(h). Dreco Energy Services Ltd. v. Wenzel, 2008 ABQB 489 [* Dreco Energy Services
Etd’]

(1). Goldman, Sachs & Co. v. Sessions [“Goldman, Sachs & Co."]

(). GRI Simulations Inc. v. Oceaneering International Inc., 2010 NLTD 85 |[“GR/
Simulations Inc”]

(k). National Trust Co. v. Furbacher [1994] O.J. [“National Trust Cd’]

(1) Operation Dismantle Inc. v. The Queen, [1985] 1 S.C.R. 441 [“Operation
Dismantle Inc.”|

(m) Park v. Mullin, 2005 BCSC 1813 [“Park’]

(n)Peter Kiewit Sons Co. v. B.C. Hydro [“Peter Kiewit Sons Cd’]

(0)R. v. Imperial Tobacco Canada Ltd., 2011 SCC 42 [“R"]

(p)Reading & Bates Construction Co. et al. v. Baker Energy Resources Corp. et al.
(1988), 24 C.P.R. (3d) 66 [*Reading & Bates Construction Co. et al’|

(g)Sherman v. Gordon, 2009 CanLII 71722 [“Reading & Bates Construction Co. et
al’l

(1)Shields Fuels Inc. v. More Marine Ltd., 2008 FC 947 [“Shields Fuels Ind’]
(s)Walter Construction v. Catalyst, 2003 BCSC 1582 [“ Walter Construction’]
(t)Warman v. Fournier et al, 2010 ONSC 2126 [* Warman”]



The grounds on which the application should be stuck:

1. In the Supreme Court of British Columbia,
Provincial Crown Council Speaks for Her Majesty in Right.

Rule 9-5 — Striking Pleadings

The Supreme Court of Canada recently addressed the legal framework for striking pleadings pursuant to Bule g-5. In short,
the Courl repeated the longstanding Lest that pleadings will only be dismissed under the BC Supreme Court Rules if they
have *no reasonable prospect of success* and that the parties cannot tender evidence in support of these applications,

In the recent case (I v. Imperial Tobaceo Lid.) the Court was faced wilh a lawsuit by British Columbia seeking to recover
health care costs for tobaeeo related fllnesses. In the course of defending the lawsuit the tobaceo companies issued Third
Party Pleadings against the Government of Canada pleading that if Lhey are held liable to the Government of BC the Federal
Government should indemnify the Tobaceo Companies for damages payable. The Government of Canada brought an
application Lo dismiss the Third Party Pleadings.

The Supreme Court of Canada granted the application and dismissed the Third Parly Pleadings. Tn doing so the Court
provided the following legal framework for Pleading strike applications:

This Cowrl has reiterated the test on many occostons. A claim will only be struck ifit is plain and obvious, assuming the
Sacts pleaded to be true, thul the pleading discloses no reasonable cause of action,.. Another way of putting the test is thal
the claim Nas no reasonable prospect of success. Where o reasonable prospect of success exists, the matter should be
allowwed Lo proveed to trial...

f19] The poer to strike out elaims that have no reasonable prospect of sueeess is o valuable h{ms.:j.:,u;:pin_q ESHPE

essential to gffective and fale litigation. It unelidlers the proceedings, weeding out the hopeless claims and ensuring that
Fhose thel hove some chanee af suecess go on to trial,

[z This promotes two goods — efficiency in the conduct of the litigation and correct results. Striking out elatms that hove
no reasonable prospect of success promodes litigation efficiency, reducing time and cost. The litigants can_focus on serious
elaims, withou! devoting days and sometimes weeks aof evidence and argument to elaims that are in any event hopoeless,
The same applies to judges and juries, whose attention is focused where it showld be — on elaims that have o reasonable
chance of suecess. The efficiency gained by weeding out unmeritorious elaims in turn contribules to better fuslice. The
muore the evidence and arquments are trained on the real tssues, the more lkely it is that the rial process will successfully
come to grips with the parlies” respective posifions on those fssues and the merits of the case.

(21] Valuable as it is, the motion fo sirike s a tool that must be used with care. The law is net static and unchanging.
Actions that yesterday were deemed hopeless moay tomorrow succeed. Before Donogliue v, Stevenson, [1092] A 562
(H.L.) introduced a general duty of care to one’s nefghbour premised on_foresecability, few would kave predicted that,
absent a contractuael relationship, a bottling company could be held lable for physical injury and emobionael fraumo
i‘ea't.!fl!inyﬁ‘furi a arrail ina hotile qj"ginye:r' beer. Before Hedley Bpme & Co, v, Heller & Partmers Lid, [10637 2 AL ER. 575
(H.L.), a tort action for negligent misstatement would have been regarded as incapable of success, The history of vwr low
reveals that often new developmenis in the law frst surfoce on motions to strike or similar preliminary motions, like the
one al isswe in Doneghue v, Stevenson, Therefore, on a molion to strike, it is not determinative that the law hos nol yet
recognized the particilar daim. The court must rather ask whether, assuming the facts pleaded are true, there isa
reasvnable prospect that the elaim will succeed. The approach must be generous and err on the side of permitting o novel
It u:‘guu!:le elaim !err'm.'r:mf o Bl



[22] A motion to strike for failure to diselose a reasonable cause of action proceeds on the basis that the facts pleaded are
true, unless they are manifestly incapable of being proven: Operation Dismantle Inc. v. The Queen, [1085] 1 S.C.R. 441, at
P- 455. No evidence is admissible on such a motion: r. 10(27) of the Supreme Court Rules (now r. 9-5(2) of the Su preme
Conrt Clvil Rules), It is incumbent on the claimant to clearly plead the facts upon which it relies in mraking its elaimr, A
claimant is not entitled to rely on the possibility that new facts may turn up as the case progresses, The claimant rreery e
be in a position to prove the facts pleaded at the time of the motion. It may only hope to be able to prove them. But plead
themn it must. The facts pleaded are the firm basis upon which the possibility of suceess of the claim must be cvaluated. Ir
they are not pleaded, the exercise cannot be properly conducted...

It is not about eviderce, but the pleadings. The faets pleaded are taken as true, Whether the evidence subsiantiates the
pleaded facts, now or at some future date, is irrelevant to the motion to strike, The judge on the motion o strike cannot
consider what evidenee adduced in the future might or might not show. To require the judge to do so would be to qut the
motion to strike of Tis logic and ultimately render @t useless.

{241 This is not unfair to the claimant. The presumption that the facts pleaded are true operates in the clairmant’s favour.
The claimant chooses whal faets to plead, with a view to the cause of action it is asserting. If new developimnents raise new
passibilities — as they sometimes do — the remedy is to amend the pleadings to plead new fiets al that Hme,

{25] Related to the issue of whether the motion should he refused hecause of the possibility of wrknown evidence appearing
at a fiture date is the issue of speculation. The judge on a motion to strike asks if the elaim has any reasonable prospect of
suceess. In the world of abstract speculation, there is a mathematical chanee that any number af things might happen.
That is nol what the test on a motion to strike seeks to determine. Rather, it operates on the assurmplion that the claim will
proceed through the court system in the usual way — in an adversarial system where judges are under a duty to apply the
luww as sel endd i (and as it may develop from) statutes and precedent. The question is whether, considered in the context af
the law and the lligation process, the elaim has no reasonable chance of succeeding

(a) DILIGENT INQUIRY

diligent inquiry. A careful and good-faith probing to asecertain the truth of
something, Blacks lawpPDE page 1377

(i) Pawud v. Dawud

In this case, the mother brought a Motion in which she sought, among other
things, the striking of the father’s pleadings because of his failure to comply with
court orders.

(11} GRI Simulations Inc, v. Oceaneering International Inc., 2010 NLTD 85 {CanlLii) Date; 2010-04-28 Docket:

200401 T1376 Lois R, Hoeag 1. In en eallsr consent order, ... Tha dafepdant now aske to be relieved of its obligation
because of cost and burden, ar that the plaintiff fund the search. At para 32 the Court statss that the Applicant
(defendant) "has the burden of satisfying the court, on a balance of probabilities, that it i just to ralieva them of thair
duty to produce any further email in accordanes with the Consent Order.” The Defendants' application far rellef from
amail documeant production is dismissed. Thay wers unahble to show that the cost, dme and effort invalved in
produeing email which relates 1o matters in issue is sp onerous as to rellave tham of their obligation te produce it in
accordancs with Rule 32.02,

{ili) Canreal Management Corporation v. Mercedes-Benz Canada Inc., 2010 BCSEC 643 (Canlil) Date: 2010-05-05
Dackst: 3093481 N, Smith 1. Although the defendant had disclesed & largs volume of documents, the plaintif allegas
that critical documents are missing frem the production based on Infarmation from a former emploves of the
defendant during examinations for discovery. AL para 20, the court absarvad that the plaintiff had specified categaries
of documents that ha considers to be relavent, The plaintiif had moved to strike the dafendant's appearance or
statemeant of dafence, but the court concludas at para 35 this would be too draconian & remedy and ives leave to the
plalntiff to cross-examing the defendant on his documeant production.



(v} Shieids Fuels Inc. v. More Marine Lid., 2008 FC 947 (CanLIl) Date: 2008-08-13 The Court held that "The rules
should not be interpreted, however, so narrowly as to prevent a party from obtaining other relevant information, such
as archival data that is still readily accessible and not obsolete. Tn exercising its discretion whether to compeal
production, the Court should have regard to how onerous the request for a generated recerd may be when balanced
against its relevance and probative value." (para 13) The Court granted the order, concluding "The information
requested by (the plaintiff} consists of basic archival accounting records that would be available ko a company in the
usual course of business,”

(v} Park v. Muflin, 2005 BCSC 1813 (Canlil) Date: 2005-12-30 Docket: 04/0348, 1.L. Dorgan, J. The court held that it
: "... has used ils discretion to deny an application for the production of decuments in the fallowing circumstances: {1}
where thousands of docurnents of only possible relevance are in question: Peter Kiewit Sone Co. v. B.C. Hydra: B.C.
Milk Marketing Board v. Aqguifini; and (2) where the documents saught do not have significant probative value and the
value of production is outweighed by competing interests, such as confidentiality, and time and expense redquired for
the party to produce the dacuments: Goldman, Sachs & Co. v, Sessions.”

(wi}) Waiter Construction v, Catalyst, 2003 BCSC 1582 (CanlLll) Date: 2003-10-17 Docket: 501585, Gray 1. In a suit
for breach of contract, plaintiff seeks an order for further production, including the electronic versions of documents
already produced in paper. No support for the position that further production would be onerous. The court faund that
the the documents seught would be relevant and ordered the production. See Annex A for excerpts from the Notice of
Motion. N.B. no apparent provision for privilege, although court does mention that there may be sensitive of privileged
information in the electronic documents in para 38, inviting the parties ta apply for a further order if they cannot
agrae on what will be produced.

(vii) Farley 1., in National Trust Co. v. Furbacher [1994] 0.0, No. 2385 (ON Gen Div), abserved that the functions of
pleadings are to:

(i) define with clarity and pracision the question in controversy betwean the litigants;
(i) give fair notice of the precise case which is required to be met and the predse remedies sought; and
(iii} assist the Court in its investigations of the truth and the allegations made.

{b)See Pleading and Relevanca in the Rules of Civil Procedure in Canadian Jurisdictions for a table comparing the rules in
ail provincial superior courts and federal courts.

(i) Covelli v, Sears Canada Inc,, 2011 ONSC 1850 (CanLil) Date: 2011-03-23. Master Sproat. In & wrongful dismissal
case, defendants moves to strike claims alleging "that Sears has adopted a corporate policy or practice of terminating
employees for just cause, notwithstanding that it knows or ought te know that no just cause at law exisis, as a means
af unlawfully evading its statutery and common law obligation te provide employess with notice of termination, or
compansation in lieu of notice". Defence expects the allegation will result in discovery of "monstrous proportions”.
Court sorts threugh conflicting authorities and concludes that the daims are not "scandalous, frivolous and vexatious
or otherwise an abuse of procass”, agreeing that discovery plan process can ba used to place parameters on the
information ithat can be obtainad, including "staged production”.

{ii)Dreco Enérgy Serwices Lid, v. Wenzel, 2008 ABQB 489 (CanlLll) Date: 2008-08-11 Docket: 06203 17910 5.1,
Greckol 1. "Amaongst the many procedural issues that have arisen en route to trial, the Plaintiffs claimed that
documents stored on computers used In the Defendants' business were erased, thwarting their entitlement to full
discovery.

(i} Dreco Energy Services Ltd. v. Wenzel, 2006 ABQE 356 {CanLIl) Date: 2006-05-12 Docket: 0203 12910, 5.1,
Grackol 1. A large corporate commercial and intellectual property suit. After a fine was imposed by the judge because
answers to undertakings were not delivered to counsel for the Plaintiff, the Defendant appealed the fine. The Court of
Appeal (Dreco Energy Services Lid, v, Wenzel, 2005 ABCA 185 [Canlll) considered new evidence that certain :
computer records were destroved or erased. The CA remitted the ordar back ta the court, saying "In terms of the
sanction for contemnpt, we are of the view that the amount ordered is not adequate for its purpass, Requiring those in
contempt te pay & part only of thrown-away costs related directly to the contempt doss nat bring home to the
contemnors the seriousness of thelr actions and their responsibilities for the consequences atiributable to that
contermpt. There is a public policy aspect toe this entire issue. Genarally, in principle, these who are found in civil
contempt ought, at a minimum, to be required to accept responsibility for a substantial particn of the costs directly
related to that conlempt. It may be that a judge would also consider it appropriate to impase further monetary
penalties or other sanctions, whether including striking of pleadings, drawing of adverse inferences, ete.” (para 9) The
CA went en to suggest seven considerations for assessing which sanctions should be imposed, which the judge used jn
fer analysis. (para 10}, The Court ordered the Defendant to pay the Plaintiff's "throw-away” costs, am ounting te
$136,146.27, plus GST, and to take all available steps to try to retrisve the information that has been lost and are to
bear the costs of those effarts in any event of the cause. If the computer files cannot be retrieved, pursuant ko Rule
704{1}(c), the Defendants are to pay a fine of $75,000.00, for which they will be jaintly and saverally llable, {paras
53,504)



{iv) Sherman v. Gordoir, 2009 CanlII 71722 (OM 5.C.) Date: 2009-12-16 Docket: 06-CW-3106875PD1 Master
Habearman. "The Court has been equally concemead where court time has been sought and then squandered. The
concept of proportionality has to apply in the context of litigants' use of court time as well as to the expenditure of
their funds. It is unfair to all users of the court where one party seeks far more court time than they should need
because they are not prepared to do the waork to streamline their motion. Courl intarvention should be reserved for
situations where the parties are unable to resolve their differences inter se. If they expend no effert in resolution but
simply present the court with their problems, we will soon find we are unable to provide our services in a timely
fashion."

{v} Cantour Optik Inc. v. Wiva Canada Inc., 2005 FC 724 (CanLIl) 2005-05-19 Docket: T-1927-02 Richard Momeau
Prothonotary. The Court quotes Reading & Baltes Construction Co, et al. v. Baker Energy Resources Corp. ef al.
(1928, 24 C.P.R. (3d) &6, stating "Mr. Justice McMNair, in a genaral six-point reminder, first defines, in points 1 to 3,
the tests for relevance of a question or docurment, and then itemizes in points 4 to 6 a series of clrcumstances or
exceptions in which, at it happans, at the end of the day, a question nead not be answered or a dacument nead not be
produced.” In particular, 4 says “The court should not compel answers to questions which, although they mig h" be
considerad relevant, are not at aIF I|I'-:val1..r o advance in any wav the questlcnlng r.lart'.r [ ‘eqal pcsmun L] says EE
compelling an ansyy
usefuiﬂess. of the answer to the party _.eeklng the |nﬁ:rrmat|t:rn ._Itl'.l _the time, ;mymﬂmqumimwgg
in gbtaining it. Where on the ane hand both the probative value and the usefulness of the answer te the examining
party would appear to be, at the mast, minimal and where, on the ather hand, obtaining the answer would involve
great difficulty and a considerable expenditure of time and effort to the party being examined, the court should not
compel an answer. One must look at what is reasonable and fair under the dreumstances” (underscored by the
Court); and 6 "The ambit of guestions on discovery must be restricted to unadmitted allegations of fact n the
pleadings and fishing expeditions by way of a vague, far-reaching or an irrelevant line of guestioning are to ba
discouraged”. (underscored by the Court.)

{(vi) Warman v. Fournfer et al, 2010 ONSC 2126 (Canlll) Date: 2010-05-03 Docket: 09-DV-1512 Wilton-Siegel J,
Appeal from decision of Kershman 1 dated March 23, 2009, Appeal allowed and matter remitted to another motions
judage for consideration, based on the principle of the need for a prima facie case of defamation, and Charter value of
freadom of expression and the right to privacy.

Part 6: MATERIAL TO BE RELIED ON
1 APPLICATION RESPONSE "made

/March, 2012 by Ian Robh Forgie”™

2 Motice to Admit “made

/March/ 2012 by Ian Robb Forgie”

3 NOTICE OF INTENTION TO PROCEED ™

f/March/ 2012 by Tan Robb Forgie”



The application respondent(s) estimate(s) that the application will take 30 minutes.

[1] The application respondent has filed in this proceeding a
document that contains the application respondent's
address for service.

[] The application respondeant has not filed in this
proceading a document that contains an address far
servica. The application respondent's ADDRESS FOR
R Ty e o, e[ S8t out the application
respondent’s address(eas) for service in compliance with
Rule 4-1 (1) ef the Supreme Court Civil Rules and any
additional address(es) under Rule 4-1 {2) that the
appifcation respondent wishes o include. ], ieiieenrarens

Date: NN A S e e R B S

.................

Signature of £3-application respondent

[ ] lawyer for application respendant(s)




